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On May 23, 2012, Francesco A. Portelos filed an improper practice charge
alleging, as amended, that the Board of Education of the City School District of the City
of New York (District) violated §§ 209-a.1 (a) and (c) of the Public Employees' Fair
Employment Act (Act) when, in retaliation for raising questions regarding the school
budget; taking action as a representative of the United Federation of Teachers, Local 2
(UFT); and serving as a member of the School Leadership Team (SLT), the District
asked Portelos to resign from his delegate position, issued disciplinary letters against
him, suspended his access to school computers, seized his work computers, rated him
unsatisfactory in a classroom observation, and removed him from the school pending
an investigation. The District filed an answer denying the material allegations of the
charge and raising a notice of claim defense.
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Shortly before the first day of hearing, Portelos filed a.second amendment to the
charge seeking to raise several allegations, including that the District refused to
recognize his position as the elected UFT chapter leader and that the District initiated
disciplinary charges seeking his termination. The District opposed the amendment,
arguing that it raises untimely allegations. I denied the amendment as untimely. 1
A hearing was held on March 20 and October 9, 2014, and March 17, 2015. The
parties were present and represented during the hearing and have filed post-hearing
briefs. In their post-hearing briefs, the parties moved for the application of collateral
estoppel based upon an award issued in a proceeding initiated pursuant to § 3020-a of
the New York State Education Law(§ 3020-a award). 2 The District also moved to
dismiss the charge as moot based upon the§ 3020-a award.
FACTS
Portelos began working for the District as a fulltime teacher in September 2007
at the Berta Dreyfus Intermediate School (IS) 49, a middle school that includes grades
6 to 8. He was hired by Linda Hill, the school's principal. Portelos was initially assigned
to work as a science teacher and then became a "STEM" (science, technology,
engineering, and mathematics) teacher.
During the first four and one half years that Portelos worked at IS 49, he was a
dedicated teacher who daily worked well past the end of the school day and regularly
worked during his lunch break. He was not compensated for most of the work he
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performed outside the. regular school day, although he was paid for some of that work
on a "per session" basis·, a contractual amount that is paid in addition to a teacher's
regular salary. Because of his knowledge of computers, Portelos assisted staff outside
the school day with their computer and technology issues. From 20.07 to 2011, he
served as one of two coaches on IS 49's student robotics team, which won first place
for design in a City-wide competition during at least one of the years when Portelos was
a coach. Portelos also worked on a technology project with other teachers that won a
grant for the school, as well as working in the Beacon program, a computer laboratory
program for students, and the SES program, an after-school tutoring program.
Until early 2012, Portelos enjoyed a positive and close working relationship with
Hill and a collegial relationship with IS 49's four assistant principals, Mala Ruiz, Denise
Diacomanolis, Joanne Aguirre, a~d Ann Marie Martino. In 2010, Hill and some
assistant principals attended one or two social events at his home. Before 2012, Hill
often thanked Portelos, verbally and in emails, for the extra effort he expended on
behalf of the school and she often mentioned him favorable in weekly emails that she
sent to her staff. Hill also sent Portelos email inquiries over the weekend and evenings
regarding different aspects of his work, inquiring into such matters as how the robotics
team was faring in competition.
In June 2009, Portelos and another IS 49 teacher, Matthew Valia, became
interested.in creating an educational computer system for IS 49, similar to one used at
another school. At that time, few District schools used that type of system. Although
both Portelos and Valia initially proposed the system, Portelos invested most of the time
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required to research and create the system. He obtained and payed for the system's
domain name, "Dreyfus49.org," and did not seek reimbursement for the fees required to .
obtain and yearly renew it. Initially, Portelos, Valia, and Hill were the website's system
administrators, which gave each the right to perform certain actions on the website,
such as granting or limiting someone's access to the system. Eventually, other
technology teachers, guidance counselors, and assistant principals were also given
system administrator rights. The system allowed a variety of functions, including email
and "chat" functions among the staff and between teachers and their students. Staff
and students also used the Dreyfus49.org system to draft and store a variety of
information, such as student work and grades. By the end of 2009, the system became
IS 49's electronic educational hub.
Portelos was not an active UFT member during the first few years he worked at
IS 49 and did not_ attend most of the UFT membership meetings held in the building. In
'

September 2010, Portelos was granted tenure. Until March 29, 2012, Portelos always
received satisfactory classroom observatiorts and had not received any negative or
disciplinary letters to his file. Until 2012, he also received positive year-end annual
performance evaluations that often included positive comments by Hill.

April 1, 2011 Faculty Meeting
On April1, 2011, Hill held a faculty meeting to address the issue of student
violence that had received negative publicity. 3 The meeting was attended by high level,
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central office, safety representatives. When Hill stated that most student incidents
occur in the classroom, Portelos spoke out, stating that the school's administration was
to blame for teachers' inability to control students, that it did not impose consequences
on students, and he discussed a specific student incident. 4 After that meeting, Richard
Candia, IS 49's UFT chapter leader, told Portelos that he had a "bull's eye" on his back
because he spoke up during the faculty meeting and that he should be careful. 5 Other
teachers told Portelos that they were glad that he had spoken up, but that he should be
careful because of it. 6 Portelos then sent an email to Hill apologizing for speaking up,
and Hill responded that he need not worry.
Portelos testified that Diacomanolis became less friendly with him after that
incident. He noted that Diacomanolis was involved in determining what action to take
regarding the student incident that Portelos referred to during the faculty meeting, that
soon after that meeting she asked him for his curriculum and did not invite him to a
luncheon she organized. 7
In June 2011, Valia left the school. According to Portelos, Hill had assigned
Valia five·periods a week of compensation time, because he was the school's
technology coordinator or lead technology teacher. In September 2011, Portelos asked
Hill to appoint him to Valia's position and grant him the five periods of compensation
time. Hill denied the request. Hill testified that the position of technology coordinator or
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lead technology teacher did not exist and that she decided. to offer one compensation
period weekly to each of the school's four technology teachers. Portelos testified that
he believed Hill had denied the request because he spoke out during the staff meeting,
and he did not accept the weekly one period of compensation time offered to him
because it was insufficient to perform the tasks that would be required of him. In .
October 2011 , a new technology position was created. and Hill selected another teacher
to fill it. Portelos spoke with Candia about the appointment because he had more
seniority and technology experience than the selected teacher. Candia advised
Portelos to file a grievance challenging the appointment, but a grievance was not filed
because Hill decided not to fill the position due to budgetary concerns. 8
In the fall of 2011, Hill provided Portelos with. a letter of recommendation for his
application to enroll in a school administrator certification program. That letter states:
Francesco works tirelessly assisting and motivating his students to ·
complete assigned work and reach his or her highest potential. Mr.
Portelos is dedicated and hardworking, giving the school access to the
· best technology the school can offer to our students and staff as well.
Two years ago, Mr. Portelos helped us create a dynamic computer lab to
. teach STEM with ... grant funding, often staying late hours on weekdays
and on weekends to ensure a quality lab. 9
Martino and Ruiz also gave Portelos a recommendation. Neither Diacomanolis nor
Aguirre provided Portelos with a recommendation. 10
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Portelos' Appointments
In September 2011, Portelos was appointed to the SLT. Pursuant to Chancellor
Regulation A-655, all District schools are required to have an SLT that includes both
school staff members and parents. 11 The school's principal, UFT chapter leader, and
parent-organization president are mandated members of the SLT. Each principal must,
in consultation with the SLT, create the school's comprehensive educational plan
(CEP), which sets forth the school's goals. Principals are also required to discuss with
the SLT the school's budget and whether it aligns with the goals of the school's CEP.
The first SLT meeting that Portelos attended was held in September 2011. Portelos
became the SLT secretary.
In about October 2011, Portelos became a member of the UFT consultation
committee, a committee of only UFT members that consults with Candia about school
issues and that, at times, accompanies Candia to meetings with Hill.
On November 5, 2011, Portelos was elected by the staff as IS 49's UFT
delegate. UFT delegates attend monthly delegate meetings held by the UFT and
disseminate information obtained during those meetings to UFT members in their
.schools. Portelos testified that, after he won that election, two teachers told him that
the administration had issues with him winning the election. Another teacher told him
that Aguirre had told her not to vote for Portelos. Portelos testified that he asked Hill if
the administration had a problem with his winning and she only responded, "You won,

11
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didn't you?" 12 When he told Hill that Aguirre was against his being a UFT delegate, Hill
told him thaf Aguirre was entitled to her opinion. 13

December 13, 2011 SLT Meeting
An SLT meeting was held on December 13, 2011. Portelos testified that, during
prior meetings, the SLT had discussed issues unrelated to the school budget and CEP,
such as the scheduling of school trips. During the December 13, 2011 meeting,
Porteles asked that the SLT discuss the school's budget and CEP, and Hill responded
that she had already submitted the budget and CEP .14 Hill also scolded Porte los for
asking about the school's goals. 15
After that meeting, Portelos sent an inquiry to an educational internet website
regarding Hill's failure to consult with the SLT regarding the budget and the CEP.
Portelos received a response stating that the principal may be in violation of the
Education Law and Chancellor's Regulations. Portelos told Susanne Abramowitz, a
teacher then serving as the SLT chair and a member of the UFT consultation
committee, about the information he obtained from an outside organization regarding
the SLT issue. Abramowitz became angry and told him that he had placed her in a
difficult position because, as the SLT chairperson, she was responsible for assuring
that the SLT addressed appropriate matters.
During the next SLT meeting, which was held on January 10, 2012, Portelos
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opposed Abramowitz's position regarding the reorganization of the school, an issue·
Abramowitz had proposed during the prior SLT meeting. During the January meeting,
Abramowitz sought to drop the issue. Abramowitz then became angry when Portelos
disagreed with her and insisted that the matter be pursued. 16 Portelos testified that Hill
also became ~ngry with him during that meeting when he asked her to provide the SLT
with a more in-depth copy of the school budget.

January 26, 2012 Meeting with Candia and Abramowitz
To resolve their issues, Portelos asked Abramowitz to meet with him on January
26, 2012. He asked Candia to assist him and serve as mediator. During that meeting,
the conversation between Abramowitz and Portelos became heated and they both
raised their voices. Portelos then left the meeting and went next door to speak with a
small group of teachers. Abramowitz went to Hill and accused Portelos of acting
inappropriately towards her and disrupting the next-door teacher meeting. Candia
supported Abramowitz's allegations.
When Portelos went to speak with Hill, Hill was angry with him and stated that he
was "a hindrance."17 Abramowitz and Candia later provided witness statements to Hill
stating that, during their meeting, Portelos became enraged, yelled, acted
unprofessionally, called Abramowitz a "f--k," and that he then interrupted a meeting next
door. 18 ·Portelos testified that, although he had raised his voice during the meeting with
Abramowitz and Candia, he had not acted unprofessionally and that Abramowitz also
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yelled and called him an "f-ing" idiot. As set forth more f~lly below, disciplinary charges
were subsequently initiated against Portelos, including allegations that he acted
inappropriately on January 26, 2012, both during the meeting with Abramowitz and
Candia, and when he interrupted the meeting of teachers next door. 19
During the evening of January 26, 2012, Portelos anonymously filed a complaint
against Hill with the District's Special Commission of Investigation (SCI), alleging that
she had sought payment for attending an afterschool program when she was, instead,
attending an SLT meeting. Hill testified that she did not know in 2012 that Portelos had
filed the complaint that initiated the investigation. In approximately the beginning of
2015, Hill received a report substantiatin_g the allegation and imposing a fine.

January 27, 2012 Membership Meeting and Mass Email
On January 27, 2012, Candia held a UFT membership meeting that was
attended by approximately sixty teachers, including Portelos. Towards the conclusion
· of the meeting, Portelos began speaking to the group. When Candia attempted to
interrupt him and dismiss those in attendance, Portelos invited those who wanted to
listen to him to remain in the room. Except for Candia, Abramowitz, and another
teacher, the staff remained to speak with Portelos.
Later that evening, Candia sent Portelos an email advising him that he was no

19

In the§ 3020-a disciplinary proceeding, the District charged Portelos with acting
· unprofessionally when he interrupted a meeting of teachers on January 26, 2012. The
§ 3020-a award dismissed that allegation, finding that the meeting he interrupted was
almost over, that none of the teachers from the meeting reported that Portelos had
acted unprofessionally, and that Abramowitz. also disrupted the meeting but was not
disciplined. ALJ Ex 14.
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longer a member of the UFT consultation committee and asking him to resign as the
building's UFT delegate. The next day, Portelos sent a responsive email to Candia
stating that he would not resign as the UFT delegate. Portelos copied that email to all
IS 4~ UFT members. When he received Portelos' email, Candia sent a copy of it to Hill
and accused Porte los of sending an email to the entire school staff. 20 As more fully set
forth below, disciplinary charges subsequently initiated against Portelos included
allegations that Portelos sent that email to the school staff without Hill's permission.
January 28, 2012 - Portelos' Account Disabled

On January 28, 2012, Hill disabled Portelos' email account on the Dreyfus49.org
system and revoked his administrator privileges. She did so without advising Portelos.
Hill testified that she undertook that action because of the email that Candia had sent
her and she wanted to stop the battle between the chapter chair and union delegate. 21
When Portelos discovered that he could not access his system account, he
reestablished his access using an alternate account. He testified that, because he
feared that there had been a system security breach, as a precautionary measure he
revoked the administrator privileges of other staff members, including that of Hill. The
next workday, Portelos sent Hill an email stating that his account had been disabled,
but omitting the fact that he had disabled the administrator privileges of others. Hill
responded to Portelos that she was responsible for disabling his account. As more fully
set forth below, disciplinary charges were subsequently initiated against Portelos that
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included four allegations based upon the fact that he reestablished his own
administrator rights and that he suspended the administrator rights of others. 22
In an email sent to Hill on January 29, 2012, Candia accused Portelos of having
made degrading remarks about Abramowitz at the end of the January 27, 2012 UFT
membership meeting. 23 In that email, Candia also states that staff members feel as if
they have no voice and that they support Portelos and want him to run for chapt~r
leader. 24 Candia lists in that email the names of the teachers who were in support of
Portelos, and he specifically notes that some of the named teachers either strongly, or
very strongly, supported Portelos.
On January 29, 2012, a newspaper article quoted from a blog that Portelos had
posted on his personal internet site. Portelos testifi~d that, although the newspaper
quoted his blog, he had not contacted the newspaper. The same day, Hill sent an
email to the staff referring to the "challenges" that occurred at the recent UFT meetrng
and to negative newspaper publicity. As to the latter, Hill stated that the negative
publicity affects the school's reputation and was done "to satisfy one person who seems

22

The§ 3020-a award dismissed specifications numbered 23, 24, and 26, which
pertained to Pprtelos reestablishing his administrator privileges. It found that Portelos'
actions were appropriate because no one had advised him that his access or
administrator privileges had been revoked. However, the§ 3020-a award sustained
specification number 25, which alleged that Portelos had acted inappropriately when he
suspended the administrator privileges of others, because he did not notify Hill or others
of his actions and he was motivated by a desire to leverage his ownership rights of the
Dreyfus49.org website against Hill. ALJ Ex 14.
23 Charging Party's Ex 3. As more fully set forth below, in March 2012, Portelos learned
of Candia's January 29, 2012 email exchange with Hill.
24 Charging Party's Ex 3.
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to have a need for recognition."25
Towards the end of January 2012, Portelos sent Hill an email in which he stated
that Candia was not being truthful, and he forwarded to Hill messages that he had
received from Candia that were critical of Hill. 26

February 1, 2012 Disciplinary Meeting
On February 1, 2012, Portelos was summoned for a disciplinary meeting before
Hill and Aguirre. Sean Rotkowitz, a UFT District Representative, was present to
represent Portelos. Two disciplinary allegations were raised against Portelos during
that meeting. The first pertained to Portelos' meeting with Candia and Abramowitz on
January 26, 2012. Hill accused Portelos of acting unprofessionally during that meeting
based upon Candia's and Abramowitz's written statements. Specifically, Portelos was
accused of yelling, pointing, flailing his arms at Abramowitz, and calling her a "f-k. "27
After that meeting, Hill issued a disciplinary letter against Portelos dated
February 7, 2012. That letter was placed in Portelos' personnel file. In that letter, Hill
found that Portelos had acted in a manner unbecoming to a teacher during his January
26, 2012 meeting with Candia and Abramowitz. 28 That letter was the first negative·

25

Tr, at p. 261. ALJ Ex 14.
Tr, at p. 261.
27 Charging Party's Ex 1.
28 Charging Party's Ex 1. Portelos was given a copy of Candia's and Abramowitz's
witness statements regarding their January 26, 2012 argument. Portelos posted those
statements on his protectportelos.org website. On March 16, 2012, Candia reported to
SCI that Portelos had posted the witness statements. Specification 6 of the§ 3020-a
charges initiated against Portelos alleges misconduct based upon his posting those
statements. The § 3020-a award found that Portelos committed misconduct by posting
those statements. ALJ Ex 14.
26
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letter issued against Portelos or placed in his personnel file. As more specifically stated
below, the District subsequently initiated disciplinary charges against Portelos, and
those charges included allegations pertaining to his actions during the January 26, 2012
meeting with Candia and Abramowitz. 29
The second issue addressed during the February 1, 2012 disciplinary meeting
was the allegation that Portelos had acted in an insubordinate manner when, without
seeking Hill's approval, he sent his January 27, 2012 email to the entire school staff.
Aguirre was the administrator that addressed that issue with Portelos. During the
meeting, Aguirre stated that Portelos had acted contrary to Hill's prior direction to him.
She reminded him that, in 2011, he had sent an email to the entire school staff and that
Hill had then directed him to refrain from doing so unless he first obtained her approval.
Portelos responded to Aguirre that he had not violated Hill's directive because he sent
the email in his capacity as a UFT representative and that he sent it only to UFT
members.
Aguirre issued a February 7, 2012 disciplinary letter finding that Portelos had
acted in an insubordinate manner when he sent the January 27, 2012 "mass email. "30
In that letter, Aguirre rejected Portelos' argument that he had not violated Hill's directive
because he sent it in his capacity as a UFT representative. Aguirre notes in her letter
that non-UFT personnel were also included in the email list that Portelos used. The

29

The § 3020-a award dismissed the allegations brought against Portelos based upon
his conduct during that meeting, finding that Portelos' actions did not constitute
misconduct under the circumstances because the participants were all members of the
UFT consultation committee and merely engaged in a heated argument. ALJ Ex 14.
3 Charging Party's Ex 2.
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record shows that only one person on the list was not in the unit and that this person
was a former teacher who had retired. ln. the disciplinary charges subsequently initiated
against Portelos, the District based an allegation against Portelos upon his sending the
January 27, 2012 emaiJ.31
On February 8, 2012, Portelos sent Hill an email proposing the creation of a
weekly professional development day called "Tecky Friday," where he would volunteer
for one-half hour before the commencement of class to assist teachers with technical
issues. On February 9, 2012, Hill denied his request and told him that, pursuant to a
directive issued by Superintendent Ermenia Claudio, he should avoid having meetings
of any kind with staff. 32
On February 10, 2012, Portelos was told that he was to be called in for another
disciplinary meeting. Portelos contacted Claudio to request her assistance with what he
considered baseless discipline. 33 On February 14, 2012, Claudio held a meeting with
Portelos, Rotkowitz, and Hill. During that meeting, Hill raised the allegation that
Portelos was insubordinate on February 9, 2012 when, contrary to her directive, he
remained in the school past 5:30 p.m. without seeking her written approval. 34 She also

31 The § 3020-a award dismissed the charge against Portelos that was based upon his
sending a mass email. The§ 3020-a award found that Candia had created and used
the UFT email group that Portelos had used and that Candia sent emails using that list
to communicate with UFT members without repercussions. ALJ Ex 14.
32 Charging Party's Ex 5.

33Jd.
34

Tr, at pp. 51-52, 127-129. On January 29, 2012, Hill issued an email advising the
staff that, as part of the school's security protocol, staff members were required to
obtain written permission from her if they intended to remain in the building to work past
5:30p.m ..
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alleged that Portelos had used the wrong door to exit the building. Portelos admitted
remaining twenty-seven minutes late, but stated that he had tutored until5:00 p.m. and
was working on a class lesson and lost track of time. 35 On February 17, 2012, Hill
issued a disciplinary letter that was placed in Portelos' personnel file .. In that letter, she
found that Portelos acted in an insubordinate manner when, on February 9, 2012, he
remained late without permission and used the wrong door to exit the ·school building. 36
Portelos' remaining late in school and using the wrong exit formed the basis for one of
the disciplinary allegations that were subsequently initiated against him. 37
During the February 14, 2012 meeting, Portelos had offered to transfer the
Dreyfus49.org website to the District. However, on February 16, 2012, Portelos sent
Claudio a~d Hill an email stating that, at his attorney's instruction, he would delay
transferring ownership of the Dreyfus49.org website to the District. because his attorney
needed time to investigate the matter. Portelos also states in that email that he wanted
Hill to remove the disciplinary letters placed in his file and issue an apology for
embarrassing him. 38 Portelos never turned over the Dreyfus49:org web site to the
District. In the disciplinary charges subsequently initiated against him, the District
alleged that Portelos acted unprofessionally and i.n neglect of his duties when he

35

Tr, at p. 129.
36 Charging Party's Ex 4.
37 The § 3020-a award dismissed specification 16 of the charges against Portelos,
finding that Portelos' one time oversight in remaining late and exiting the wrong door did
not constitute insubordination or conduct for which he could be disciplined. ALJ Ex 14.
38 Respondent's Ex 1.
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refused to transfer the Dreyfus49.org website' to Hill in February 2012. 39
On February 16, 2012, Hill was advised by the District's Public Relations
Department that Portelos had contacted a local newspaper to inform it that Hill had
reported him to SCI and had violated the Chancellor Regulations regarding SLTs. 40
On February 28,

201~,

SCI investigators seized the computer Portelos used at

IS 49 and the school-issued laptop that Portelos used at home. 41 Sometime between
March 13 and 16, 2012, Portelos, at Hill's direction, shut down the Dreyfus49.org site so
that it could no longer be accessed by anyone except himself. Portelos retained access
to the information previously recorded on it, including staff emails.
On about March 9,- 2012, Portelos established an online website called
"protectportelos.org. "42 Portelos was absent from school from March 9 to 16, 2012. On
March 19, 2012, his first day back to work, Portelos was observed jointly by a network
coach and Aguirre. Portelos was teaching only four students in a special education
class. 43 That observation resulted in the first unsatisfactory observation that Portelos~
received in his teaching career. Three months earlier, in December 2011, Martino had
observed Portelos and rated his lesson as satisfactory.
On March 18, 2012, a local newspaper printed an article discussing Portelos' use

39

The § 3020-a award sustained specification 28 of the disciplinary charges brought against
Portelos, finding that his refusal to transfer the Dreyfus49.org website to Hill constituted
unprofessional conduct unbecoming his position and a neglect of duty. ALJ Ex 14.
40 Respondent's Ex 11.
41 IS 49 was closed between February 18 and 28, 2012.
42 Tr, at p. 200.
43
Tr, at p. 144.
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of an online blog to chronicle his argument with Hi11. 44 On or about March 29, 2012,
Portelos looked at the email account that Candia previously used on the Dreyfus49.org
system and read some of Candia's emails. Portelos did so without seeking permission
from Candia. Portelos disseminated to IS 49's staff members the email that Candia
sent to Hill on January 29, 2012 that discussed the UFT's m_embership meeting,
criticized Portelos, and named staff members who supported Portelos. Portelos also
posted that email on his personal blog.
Sometime before the end of 2012, Portelos also accessed the email accounts of
Hill and an assistant principal that were retained on the Dreyfus49.org system. Again,
Portelos did so without permission from the account holders. Portelos testified that,
before he accessed any email account on the Dreyfus49.org system, he sought legal
advice regarding the matter and was advised that, as the site owner, he could access
any account. 45 He also testified that he searched for and read only emails with his
name. As set forth below, disciplinary action was subsequently initiated against
Portelos based upon his accessing the em ails of other IS 49 staff members. 46
On March 30, 2012, Portelos sent an email to staff members who had provided
him with their email addresses. In that email, Portelos stated that he would not run for
chapter leader. Candia forwarded a copy of that email to Hill and sent her a link to
Portelos' personal website, stating that Portelos had, contrary to District policy, posted

44

Tr, at p. 146. Respondent's Ex 11.
Tr, at .pp. 243, 246-247.
.
46 ALJ Ex 14. The § 3020-a award sustained specification 8 of the ·charges against
Portelos and found that he. acted inappropriately, unprofessionally, and in a manner
unbecoming his position when he retrieved the emails of others.
45

Case No. U-31942

-19-

photographs of students.
On April26, 2012, Portelos was suspended from teaching and removed from IS
49 pending an investigation. 47 Portelos was advised that he could not enter IS 49
without written permission.
Hill testified that Portelos' suspension and removal from IS 49 was caused by an
email he sent to UFT members on April18, 2012. 48 Portelos sent that email as the
UFT delegate and discussed various issues. 49 Towards the end of that email, Portelos
made certain statements that Hill subsequently interpreted as a threat. Portelos states
in that email that he has proof that false statements were made against him and that
doing so constituted a misdemeanor. He further states:
I suggest that anyone who has made false statements find a way to rectify
or retract them very, very quickly and I may show mercy. I hope I'm clear
on that.

5°

Hill testified that she _believed that portelos was referring to the statements that
Abramowitz and Candia wrote after their January 26, 2012 argument with Portelos.
She further testified that she understood the statement that he might "show mercy" to
constitute a threat. She found that statement to be "very menacing" and reported it to
an attorney working for the District. 51 Hill asked the attorney to advise her regarding
how she could have Portelos removed from the school, because she believed his
behavior was menacing. Nonetheless, Hill never reported the email to District's Office
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Tr, at pp. 463-464.
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of Special Investigations (OS I) or the Office of the Special Commissioner of
Investigation (SCI), and never wrote a disciplinary letter based upon that alleged
· threat. 52 Hill testified that she did not find it necessary to further report the email or the
threat to any District investigative agency because she had reported it to an attorney
working for the District.
On January 30, 2012, Candia and Hill filed three complaints against Portelos
with SCI. 53 Portelos was, at the time, unaware that those complaints had been made
against him. Hill filed a fourth SCI complaint on February 9, 2012. 54 Thereafter, Hill
and Candia filed numerous additional complaints with the SCI against Portelos. 55 The
SCI found that most of the allegations against Portelos were unsubstantiated. From
2012 to October 2014, Portelos filed approximately 21 complaints or allegations with
SCI, the OSI and the District's Office of Equal Opportunity (OEO). Approximately one
third to one half of those complaints sought investigations against Hill, three sought
investigations of Diacomanolis, and the remainder were against Candia, Aguirre,
Abramowitz, and Claudio.
On May 17, 2013, the District served Portelos with § 3020-a disciplinary charges,
all of which stemmed from the period when Portelos was assigned to IS 49.

Tr, at pp. 447-448.
Tr, at p. 121. Portelos testified that he did not learn that SCI complaints had been
filed against him until June 14, 2012, when he met with SCI investigators. Tr, at pp.
121-122. Portelos testified that the SCI investigators told him that there were about 22
allegations made against him between January 30, 2011 through May 2012, and three
were filed on January 30, 2011.
54 Tr, at pp. 140-141; Charging Party's Ex 6.
55 Although Portelos testified that he presumed Hill and Candia had filed all the SCI
complaints against him, he did not in fact know the identity of all the complainants.
52
53
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DISCUSSION
As an· initial matter, I confirm my ruling finding untimely Portelos' second

amendment to the charge. In that amendment, Portelos sought to raise the allegation
that the District served him with disciplinary charges. Pursuant to§ 204.1(a)(1) of
PERB's Rules of Procedure (Rules), a charge must be filed within four months of the
complained-of action. The Board has repeatedly stated that the timeliness
requirements of §204.1(a)(1) of the Rules are to be strictly construed. 56
In this matter, Portelos was served with § 3020-a disciplinary charges on May 17,
2013, and did not seek to raise that matter as part of his charge until almost ten months
later, on March 7, 2014, when he filed the second amended charge. Portelos argues
that the allegation is timely because the § 3020-a charges brought against him were a
result of, and form part of, the same procedure as his April 26, 2012 removal from IS 49
pending an investigation, which is pled in the original charge. However, an employee's
suspension from the classroom pending an investigation is a separate action from
initiating disciplinary charges against an employee. That one action preceded the other
does not make them one and the same. 57 Further, PERB does not recognize a
continuing violation theory. 58 Nor is there any merit to Portelos' argument that he was

56

See Local 456, lnt'l Brotherhood of Teamsters and BOCES Sole Supervisory Dist of
Westchester (Cesar Rojas), 45 PERB 'IJ3031 (2012); State of New York (Insurance
Dept Liquidation Bureau) (Smulyan), 45 PERB '113008 (2012); TWU (Edwards), 45
PERB '113014 (2012); New York State Thruway Auth, 40 PERB '113014 (2007).
57 See Dutchess Community College, 41 PERB 'IJ3029 (2008) (the allegation that the
employer failed to engage in "impact negotiations" did not put into issue whether the
employer's subsequent conduct during impact negotiations was in bad faith).
58 See City University of New York, 40 PERB 'IJ3004 (2007).
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unable to file a charge because of the pendency of the § 3020-a charges. Litigation in
· another forum does not extend the time to file a charge. Due process and fairness
concerns require parties seeking to raise a new cause of action in a charge to move "at
the first available opportunity. "59
As a further preliminary matter, I find without merit the District's mootness
defense. Although a charge may be dismissed as moot when subsequent events
render the issues it raises academic, 60 interference and discrimination allegations are
generally not rendered moot by intervening events, since the withdrawal of a
complained-of action does not normally address the potential chilling effect that those
have on the exercise of protected rights. 61 In this matter, the charge was not rendered
moot based upon the issuance of the § 3020-a award, since that award only
determined the disciplinary charges the District brought against Portelos and did not
address whether the allegations raised by the charge were undertaken by the District
because Portelos e·ngag~d in protected activity.
As a last preliminary matter, I address th~ parties' arguments regarding res
judicata and collateral estoppel. Those doctrines bar a party from re-litigating in a
subsequent proceeding a claim or issue that was fully and fairly litigated in a prior

59

Town of Brookhaven, 26 PERB 1J 3066, 3120 (1993).
City of Peekskill, 26 PERB 1J 3062 (1993).
See Plainedge Union Free Sch Dist, 31 PERB 1J 3063 (1998) (an arbitration award

°

6

61

did not render moot a charge alleging that a disciplinary letter was issued against a
union representative in retaliation for engaging in protected activity, but affected the
remedy). See also New York City Transit Auth, 26 PERB 1J 3036, 3063 (1993).

Case No. U-31942

-23-

proceeding. 52 To serve as a bar in subsequent litigation, there must be an identity
between the claims or issues sought to be litigated. An arbitrator's award, where
otherwise appropriate, is entitled to preclusive effect. 63
I find without merit the District's argument that the doctrine of res judicata bars
the prosecution of the charge. The § 3020-a proceeding cannot bar the claims raised
by th!3 charge, since those proceedings raise different claims: the § 3020-a proceeding
sought to discipline Portelos, while the charge seeks to enforce Portelos' rights under
the Act. In contrast, I find that it is appropriate to apply collateral estoppel to the
§ 3020-a award's factual findings. Both parties seek the application of collateral
estoppel and it is undisputed that the facts in the § 3020-a proceeding were fully and
fairly litigated. Therefore, where the factual findings of the§ 3020-a award are relevant
to this matter, I give them preclusive effect.
I now turn to the merits of the charge. To succeed in a charge alleging a
violation of§§ 209-a.1 (a) and (c) of the Act, the charging party bears the burden of
establishing, by a preponderance of the credible evidence, that a) the affected
individual engaged in activity protected under the Act; b) that the activity was known to
the person or persons taking the employment action; and c) that the employment action

62

Res judicata prohibits a party from relitigating a claim that it could or should have
litigated in a prior proceeding. County of Nassau v New York State Pub Empl Rei Bd,
22 PERB 11 7034, 7055 (2d Dept 1989). Collateral estoppel is a doctrine of issue
preclusion. See Ryan v New York Telephone Co, 62 NY2d 494, 500 (1984).
63 Matter of Ranni's Claim, 58 NY2d 715, 458 NYS2d 910 (1982).

Case No. U-31942

.

-24-

would not have been taken "but for'' the protected activity. 64 In Town of Tuscarora, 65
the Board stated that the threshold for establishing a prima facie case by circumstantial
evidence is "relatively low"66 and can be met if the circumstantial evidence presented is
sufficient "to give rise to an inference that i!'"proper motivation under the Act was a
factor in the respondent's actions. "67
When a charging party presents a prima facie case of unlawful motivation, "the
burden of persuasion shifts to th~ respondent to establish that its actions were .
motivated by legitimate business reasons." 68 The charging party may seek to refute a
. showing of legitimate business reasons with evidence that the reason given for the
conduct is pretextual. 69 However, the burden always remains with the charging party to
prove all three elements by a preponderance of the evidence. 70
In this matter, the charge alleges that the District violated the Act on January 27,
2012, when Portelos was removed from the UFT consultation committee and was
asked to resign from his position as UFT delegate. However, no violation can be found
regarding those matters since it was not a District representative who took that action
against Portelos, but Candia, who acted in his role as the UFT chapter leader.

64

County of Nassau, 48 PERB 1[3023, 3083 (2015); City of Salamanca, 18 PERB
1[3012 (1985).
65 45 PERB 1[3044 (2012).
66 /d. at 3112.
67 /d. See a/so United Fedn of Teachers, Loca/2, AFT-C/O (Jenkins), 41 PERB 'if 3007,
3043 (2008), confd sub nom Jenkins v NYS Pub Empl Relations Bd, 41 PERB 1[7007
(Sup Ct New York County 2008), affd, 67 AD3d 567, 42 PERB 'if 7008 (1.st Dept 2009).
68 City of Salamanca, 18 PERB 1[3012, 302'7.
69 Town of Independence, 23 PERB 1[3020, 3038 (1990).
70 State of New York (SUNY at Buffalo), 46 PERB 1J 3021, 3040 (201.3).
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The charge further alleges that the District violated the Act when Hill sent an
email to the school staff on or about January 29, 2012, criticizing Portelos for contacting
a newspaper and disseminating negative information about the school. Although
Portelos denied contacting the newspaper and testified that he was not responsible for
the fact that the newspaper had quoted his blog, the issue is not wheth.er Hill·
inaccurately believed that Portelos had contacted the newspaper, but whether she sent
the email in retaliation for Portelos' engaging in activity protected under the Act. The
record shows that Hill sent the email because the newspaper article, which negatively
portrayed IS 49, quoted Portelos' personal blog and she, therefore, assumed he was
involved with conveying that information to the newspaper. It is undisputed that
Porte los' blog was a personal site. The record does not reveal the contents of the
statement quoted by the newspaper. Portelos does not point to any record evidence
upon which it could be found that his blog comment was a function of his duties as a
UFT delegate or consultation committee member, or that it pertained to activity
protected under the Act, such as the assertion of a contractual right. Therefore,
Portelos failed to meet his burden of establishing that he engaged in activity protected
under the Act when he posted the blog comment in question, or when that comment
was quoted by a newspaper.
I next turn to the charge's allegations that the disciplinary letters issued against
Portelos were in retaliation for his engaging in protected activity. Hill issued the first
letter to Portelos' file on February 7, 2012. In that letter, she found that Portelos had
acted in a manner unbecoming to a teacher during his January 26, 2012 discussion
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with Candia and Abramowitz. I apply collateral estoppel to the § 3020-a award's
findings regarding that incident and, specifically, that Portelos and Abramowitz both
became heated and raised their voices during that discussion; that only Portelos was
disciplined for that conduct; that Portelos did not engage in conduct during that meeting
warranting discipline; and that the conduct occurred in the context of a m·eeting among
three UFT consultation committee members. 71 Based upon the .foregoing, I find that
·portelos' January 26, 2012 discussion with Candia and Abramowitz was related to his
UFT representative duties. Since Hill was aware of Portelos', Candia's and
Abramowitz's status as UFT consultation committee members and she would not have
issued the February 7, 201·2 disciplinary letter to Portelos' file if he had not engaged in
that activity, a violation must be found regarding that letter. 72
I now address whether the issuance of a second disciplinary letter against
Portelos on February 7, 2012, violated the Act. In that letter, Aguirre found that
Portelos was insubordinate when, on January 27, 2012, he sent an email to the entire
school staff without Hill's approval. In that email, Portelos discussed Candia's removal
of him from the UFT consultation committee and Candia's request that he resign from
his UFT delegate position. Those matters clearly relate to Portelos' actions as a UFT

71

ALJ Ex 14.
Greenburgh No 11 Union Free Sch Dist, 30 PERB 1[ 3052 (1997), confd sub nom.
Greenburgh No 11 Union Free Sch Dist v. Kinsella, 253 AD2d 46, 32 PERB 1[ 7004 (3d
Dept 1999) (employees who engaged in activity found to be protected are "insulated
from any form of discipline or adverse consequence predicated in whole or in part upon
their alleged participation in [the activity], regardless of which [ag~nt of the employer]
made the operative personnel decisions and regardless of the motive underlying those
decisions").
72
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representative and, therefore, constitute protected activity. Further, I apply collateral
estoppel to the § 3020-a award's findings that Portelos' email dealt with internal UFT
affairs, that Candia had created and used the same UFT email group to communicate
with UFT members without repercussions, and that Portelos did not act in an
insubordinate manner when he sent that email.
The record also shows that Hill and Aguirre knew of the contents of that email
and knew that he sent it to a mailing list designated as including UFT members. Nor
has the District come forward with any business reason for issuing the letter against
Portelos regarding that matter. The District's argument that Hill or Aguirre did not know
that the email list that Portelos used was the same list Candia used to communicate
with UFT members is disingenuous, since the list was admittedly denominated as a
UFT members list, Aguirre could only find one individual on the list who was not a UFT
member, and that individual was a UFT member unti.l she left the District. Since
Portelos' sending that email to UFT members constitutes protected activity and Aguirre
knew of and would not have issued the February 7, 2012 disciplinary letter against
Portelos but for his engaging in that activity, a violation must be found regarding that
matter.
I now address whether Hill's February 17, 2012 disciplinary letter was issued in
violation of the Act. In that letter, Hill found that Portelos was insubordinate when, on
February 9, 2012, he remained in the school building past 5:30 p.m. without written
approval and when he exited .the building from the wrong door. Portelos admitted
remaining late, but stated that he had tutored until 5:00 p.m., was working on a class
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lesson, and lost track of time. I apply collateral estoppel to the § 3020-a award's
findings that Portelos' conduct was no more than a "one time oversight [that], under the
circumstances ... was not insubordinate or conduct for which he can be disciplined."73
The record supports a finding that the action was improperly motivated, since the record
shows that Hill was angered by the fact that Portelos spoke up at the end of a UFT
membership meeting and that he sent an email to UFT members stating that he would
not resign from his UFT delegate position. Hill was also concerned that he would run
for UFT chapter leader. Nor has the District demonstrated a valid business reason for
issuing that letter against Portelos.

I now address the charge's allegation that, on January 28, 2012, Hill suspended
Portelos' access to school computers in retaliation for his protected activity. The record
shows that Hill suspended Portelos' access to the Dreyfus49.org system in direct
response to ·his sending the January 27, 2012 email. Hill knew of the email exchange
and testified that her action was in response to it. Since Portelos' sending that email,
as set forth above, constituted protected activity, Hill's suspension of his access to the
computer system in response to that protected activity violates the Act. Nor can the
District demonstrate a business reason for taking that action based upon Hill's
testimony that she suspended his access to stop the battle between the two UFT
representatives, Portelos and Candia. The record shows that she only suspended
Portelos', and not Candia's, access to the system, demonstrating disparate treatment;
therefore, that reason is pretense.

73

ALJ Ex 14.
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I now turn to the charge's allegation that the District violated the Act when SCI
investigators seized Portelos' work computers on February 28, 2012. The record shows
that, by that date, Portelos had claimed ownership of the Dreyfus49.org website.
Although Portelos told Hill and Claudio, during a February 16, 2012 meeting, that he
would turn over the website, he did not do so. Instead, he sent a letter stating that he
needed time for his attorney to investigate the legal issues regarding his turning over
the website. I apply collateral estoppel to the § 3020-a award's finding that _Portelos'
refusal to transfer the website to Hill in February 2012 constituted unprofessional
conduct unbecoming his position and a neglect of duty. The record further shows that
Portelos had acted improperly when he suspended the access of other system
administrators and did not advise either Hill or anyone else that he did so. Based upon
the foregoing, I find that the District had a legitimate business reason for seizing
Portelos' computers at that time.
I next address the charge's allegation that the District's representatives were
improperly motivated when they rated Portelos' March 19, 2012 classroom performance
unsatisfactory. That observation resulted in the first unsatisfactory observation that
Portelos received in his teaching career. Martino had observed Portelos only three
months earlier and rated that lesson as satisfactory. The record shows that by that
date, Hill was opposed to and concerned that Portelos would run for the UFT position of
chapter leader and that he had broad support among the teachers. She and Aguirre
also took action against him because he issued a January 27, 2012 email
communicating to UFT members in his role as UFT delegate. Based upon the proximity
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in time to Portelos' engaging in that protected activity, and based upon the fact that
Portelos had never before been given an unsatisfactory classroom observation and had
received a satisfactory classroom evaluation only three months earlier, I find that the
negative observation was improperly motivated. Further, I find that the District failed to
come forward with evidence of a legitimate business motivation for taking that action.
Lastly, I find the record evidence insufficient to support the allegation that
Portelos would not have been removed from the schqol on April26, 2012 and
. suspended from teaching, but for his engaging in protected activity. I credit Hill's
testimony that she reported to an attorney within the District an email Portelos sent on
April 18, 2012. That email includes a statement that Hill interpreted as a threat. Hill's
testimony is supported by the email, which vaguely states that Portelos "may show
mercy'' if those who had made false statements rectified their actions "very, very
quickly. "74
Based upon the foregoing, I find that the District violated §§ 209-a.1 (a) and (c) of
the Act when 1) Hill issued the February 7, 2012 letter to Portelos' file regarding his
argument with Candia and Abramowitz; 2) Aguirre issued a February 7, 2012
disciplinary letter regarding Portelos' sending a January 27, 2012 email to the school
staff; 3) Hill issued a February 17, 2012 disciplinary letter against Portelos for
remaining in the school building past the approved time; 4) Hill suspended Portelos'
access to school computers on January 28, 2012; and 5) Aguirre and a network coach
rated Portelos' March 19, 2012 classroom performance as unsatisfactory. I find that the

74
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charge is otherwise dismissed.
IT IS THEREFORE ORDERED THAT the District forthwith will:
1. Cease and desist from issuing disciplinary and negative letters against Portelos
or placing them in Portelos' personnel file in retaliation for his engaging in activity
protected under the Act;
2. Purge Portelos' personnel files of the February 7, 2012 letters by Hill and Aguirre
and the February 17, 2012 letter by Hill, and not consider the contents of those
letters for any purpose;
3. Cease and desist from suspending Portelos' access to school computers in
retaliation for his engaging in protected activity;
4. Cease and desist from rating Portelos' classroom performance negatively in
retaliation for his engaging in activity protected under the Act;
5. Purge Portelos' personnel files of the unsatisfactory observation of his March 19,
2012 classroom performance, and not consider the contents of that observation
for any purpose; and
6. Sign and post the attached notice to employees at all physical and electronic
locations customarily used to communicate with unit employees.
Dated Brooklyn, New York
this 5th day of April, 2017

Angela M. Blassman
Administrative Law Judge

NOTICE TO ALL
EMPLOYEES
PURSUANT TO
THE DECISION AND ORDER OF THE

NEW YORK STATE
PUBLIC EMPLOYMENT RELATIONS BOARD
and in order to effectuate the policies of the

NEW YORK STATE
PUBLIC EMPLOYEES' FAIR EMPLOYMENT ACT
We hereby notify all employees of the Board of Education of the City School District of the City of
New York (District) in the unit represented by United Federation of Teachers, Local2 that the
District will forthwith:
1. Not issue disciplinary and negative letters against Portelos or place them in his personnel file
in retaliation for his engaging in activity protected under the Act;
2. Purge Portelos' personnel files of the February 7, 2012 letters by Hill and Aguirre and the
February 17, 2012 letter by Hill, and not consider the contents of those letters for any
purpose;
3. Not suspend Portelos' access to school computers in retaliation for his engaging in protected
activity;
4. Not rate Portelos' classroom performance negatively in retaliation for his engaging in activity
protected under the Act; and
5. Purge Portelos' personnel files of the unsatisfactory .observation of his March 19, 2012
classroom performance, and not consider the contents of that observation for any purpose.

Dated ••••••••••

By ..................................... .
on behalf of the BOARD OF EDUCATION OF THE CITY
SCHOOL DISTRICT OF THE CITY OF NEW YORK.

This Notice must remain posted for 30 consecutive days from the date ofposting, and must not be
altered, defaced, or covered by any other material.

